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        FINAL  ORDER 

 



1. The instant miscellaneous proceeding has arisen out of an application filed by the 1st 

party/petitioner U/s. 125 Cr.P.C. seeking maintenance for herself from her husband, the 2nd 

party/opposite party. 

 

2. The 1st party/ petitioner case in brief is that the 1st party got married to the opposite 

party that on 13/09/2002 as per Muslim Shariat in social manner and they began their 

conjugal life at the house of opposite party as husband and wife. That she had brought to 

the matrimonial house articles as dowry and had entrusted the same to the opposite party 

and that subsequently after 2 days of their matrimonial life the opposite party began to 

pickup fights with the petitioner and began to harassed her mentally. He also harassed her 

physically. The petitioner lived with such tortured for sake of her children and their future 

but she was subjected to severe torture and being unable to bear such harassment and 

torture in 2005 she along with her two children came to her father’s house and filed the 

case against the opposite party U/s 498(A)/494 IPC as opposite party had solemnized 

second marriage. The petitioner states that since she came to her father’s house opposite 

party has taken no notice of her and her children and has no provided any maintenance. 

The petitioner has no income and she is dependent on her father for her expanses. The 

opposite party is an established businessman with agricultural land, rice and spice mill, sub 

agency of gas and several other business and earns Rs. 70000/-( Rupees Seventy thousand) 

per month. The petitioner prays for maintenance allowance from the opposite party for 

maintenance of her and her children. She further submitted that opposite party in spite of 

haven sufficient resources has neglected to look after her and her children and neglected 

them and deprived of the basic necessities. The petitioner prays for Rs.10,000/-( rupees ten 

thousand) per month for herself and Rs. 7500/- (rupees seven thousand five hundred) per 

month from the opposite party. 

3. The opposite party appeared on receiving notice and contested the proceedings by 

filling written statement in his written statement he has admitted his marriage to the 

petitioner and the paternity of petitioner’s two children. However, the opposite party denied 

their allegation of neglect and harassment made by the petitioner and denied withholding 

articles of petitioner. The opposite party has admitted that petitioner filed two cases against 

him. The opposite party is silent on the allegation of petitioner that she was harassed by 

opposite party and unable to live with such torture she left the matrimonial house. He stated 

that on several occasions he made attends to bring back the petitioner along with Jul Borah, 

Sahid Chowdhury, Sahida Begum, Abbas Ali and Furkun Ali but petitioner willingly did not 

come back to opposite parties house. She failed to return back to the matrimonial house in 



spite of several attempts by the opposite party and as opposite party had to look after his 

ailing mother, he solemnized second marriage as per Muslim sariyat. He stated further that 

he had sent money order to petitioner on several times but she refused to take money. The 

opposite party have stated that he willing to take back petitioner to his unable pay her 

maintenance separate as he had never neglected her and does not have Rs. 70000/-

(Seventy thousand rupees only) per month income as stated by the petitioner. He also 

stated that he has no business and is somehow looking after his ailing mother. 

4. To prove her case the first party examined herself as PW1 and adduce evidence of two 

witnesses. The opposite party examined three witnesses in defence. Heard the learned 

counsel for both parties on the case. 

 
5. Points for determination:- 

i. Whether the 1st party is the wife of 2nd party? 

ii. Whether the 2nd party having sufficient means has neglected or refused to 

maintain his wife (1st party)? 

iii. Whether the 1st party is unable to maintain herself? 

iv. Whether the 1st party without any sufficient reason refuses to live with her 

husband (2nd party)? and 

v. Whether the 1st party is entitled to the maintenance as prayed for and if so, 

to what extent? 

 
6. Discussions, Decision and Reasons thereof:- 

Heard arguments adduced by the learned counsels from the 1st Party at length. Perused the 

case record in its entirety and my findings are as follows:- 

 

Point No. (i):- 

It is admitted fact that petitioner Chinu Begum is married to opposite party Mir Hussain and 

she is legally married to her and two children are born to them out of wedlock.  

 

Point No. (ii):- 

PW1/Chinu Begum has deposed that opposite party his gas agency, rice mill, spice mill and 

agricultural land and earns Rs. 30,000/-(rupees thirty thousand only) per month their his 

business. 



During her cross-examination, she admitted that she had not finds any document in prove of 

ownership of the gas agency, rice mill and spice mill. She denied the suggestion opposite 

party is labourer and does not earns Rs. 30,000 to 40,000 per month. 

PW2 Ram Das deposed that opposite party has mill and agricultural land. There is nothing 

contracy to disprove this fact in his cross-examination. 

PW3 Rehena Begum did not state nothing about opposite party income 

DW1 Furkan Ali deposed that he was present at the marriage of petitioner and opposite 

party. He further deposed that opposite party is financial status is not good. 

DW2 Junumaya Chetry deposed anything regarding the opposite party income. The opposite 

party claim herself his DW3 and in his evidence stated he denied the allegation of petitioner 

and deposed that he works at someone else’s mill and earns Rs. 1500(rupees fifteen 

hundred only) per month and also denied having any agricultural land gas agency and mill 

of his own.  

The petitioner in her evidence stated that she was harassed at the hands of opposite party 

after three days of her marriage and she left the matrimonial house when she was pregnant 

with their second child. She stated in her evidence that opposite party sent her from the 

matrimonial house to her parent’s house and there she gave birth to her second child, and 

since then the opposite party has taken no notice of her and her children. PW2 and PW3 

have corroborated PW1 on the allegation of harassment. The opposite party in their defence 

have declined the allegation of harassment and stated that petitioner on her own had left 

the matrimonial house and chose not to return to the matrimonial house in spite of several 

attempts been made by the opposite party, DW1- Furkan Ali.  

The defence witnesses have proved that they had visited petitioner to bring her back but 

she did not come and took time of few months to return because of her children’s exams. 

Petitioner has admitted this fact and deposed that before she could return, the opposite 

party had solemnised second marriage and as such, she did not return. This allegation is not 

denied by opposite party. He failed to clarify if he had solemnised his second marriage 

within the time the petitioner had sought to return. Further, the opposite party admitted 

that he did not visit petitioner himself to deliver her maintenance, he used to send the 

money through others. The petitioner deposed that she refused the money because 

opposite party did not give it to her on his own. The opposite party is found to have been 

not interested in his wife and children and it took him several years to send her some money 



on one or two occasions. Over all these years, his act of sending maintenance allowance to 

petitioner on one or two occasions shows his indifference towards his wife and children. His 

conduct of sending money through money order is found to be more rhetoric than 

concerned.  

He is found to have avoided his wife and children throughout these 10-12 years and went 

ahead with his life and married a second wife. He is found to insensitive to his two minor 

children who are growing up without their father and is found to have made no serious 

attempt to meet them or look after them. His plea that he on two occasions had sent money 

does not fill the gap that he has left in the lives of these two children.  

The opposite party is found to have neglected his wife and children. His income is not 

ascertained from the evidence of petitioner and her witnesses but it is admitted by opposite 

party that he works at a mill of his mother. He is found to have sufficient means and in spite 

of that he failed to look after his wife-petitioner and his two minor children. 

 

Point No. (iii):- 

Petitioner through her petition that her evidence and due corroboration by the other PW2 

and PW3 has placed before the court that she has no income of her room. The opposite 

party in his written statement and his evidence is not denied this fact. In absence of his it is 

contrary to disbelief the petitioner to claim of petition that she has no income of her own is 

found to be proved. 

 

Point No. (iv):- 

Hear in the instant case in hand, the first party as PW1 deposed in her evidence that the 

second party demanded from her. The first party was tortured on her failure to pay to 

money and was harassed for bringing less articles during her marriage from her parents 

house. She left with such tortured and a daughter was born to them. She at the time of her 

second pregnancy was again harassed and tortured by the opposite party and the opposite 

party along with his family sent her to her parents house and her daughter on to give birth 

to her second child. Accordingly, on 13/05/2005 her son was born. However, opposite party 

did not take any notice of petitioner and their two children after she left the matrimonial 

house.  



During her cross-examination, she admitted that opposite party had sent money to her 

through a person and through money order but she had refused amount because opposite 

party did not come to take her back. She also deposed that during a meeting she had 

accepted to return to the opposite parties home after her children exam and requested for 

two months but the opposite party in the meantime solemnized second marriage and as 

such she did not returned to the matrimonial house. 

PW2 Ram Das identified both the parties and deposed that petitioner and opposite party are 

husband and wife and they had certain differences between them during their marriage. He 

also deposed that opposite party had poured kerosin on first party and thereafter the first 

party had left the matrimonial house. He clarified that the first party was pregnant when she 

left matrimonial house and has two children to look after and now living at the house of her 

parents. 

During cross-examination, there is nothing in the evidence of PW2 to disbelieve the 

harassment and tortured allegation alleged by her to have been committed by the second 

party. 

PW3 deposed that due to harassment at the hands of opposite party with the petitioner 

when she was three months pregnant she came to her mothers house and again went back 

to opposite parties house. But again due to tortured she returned to her parents house with 

three months pregnancy and gave birth to a boy. 

 

Point No. (v):- 

Now considering the observations and discussions made in the foregoing points it is found 

that the 1st party is entitled to maintenance. The 1st party has claimed that she should be 

given maintenance of Rs.10,000/- (rupees ten thousand rupees only) per month for herself 

and Rs.7500/- (rupees seven thousand five hundred only) for her children. Now as found in 

the foregoing paragraphs the 1st party has claimed that the average income of the 2nd party 

would be Rs.70,000/-per month but the exact income could not be ascertained. But it can 

be presumed that the 2nd party is earning well monthly from his occupation. 

Considering the facts and circumstances , as regards the quantum of maintenance is 

concerned, in my considered opinion, a maintenance amount of  Rs. 2000/- per month 

towards 1st party and Rs.1000/- for each of the two minor children would be just and proper 

for the 1st party to maintain a dignified life in the present cost-escalating market scenario. 

 



 

ORDER 

 

Hence considering the above discussions, the 2nd party is directed to pay maintenance of Rs. 

4000/- per month to the 1st party from the date of this Order. The proceeding is accordingly 

disposed Ex-parte. 

7. Furnish a free copy of the final order to petitioner forthwith. 

8. Pronounced by me on this open Court, this 7th day of January, 2017 and given under 

my hand and seal of this Court. 

 

 

                                      Jyotismita Sarma, 

                                  SDJM 

                          Sonitpur, Tezpur 

 

 

 


